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Board may issue a hearing decision on
the written record. An on-the-written-
record hearing consists of all the evi-
dence and written argument or com-
ments submitted to the Board and in-
cluded in the record (as described in
§405.1865 of this subpart).

(g) Hearing decisions. The Board’s
hearing decision must be based on the
transcript of any oral hearing before
the Board, any matter admitted into
evidence at a hearing or deemed admis-
sible evidence for the record (as de-
scribed in §405.1855 of this subpart), and
any written argument or comments
timely submitted to the Board (as de-
scribed in §405.1865 of this subpart).

(h) Remands. (1) Except as provided in
paragraph (h)(3) of this section, a
Board remand order may be reviewed
solely during the course of Adminis-
trator review of one of the Board deci-
sions specified in §405.1875(a)(2) of this
subpart), or of judicial review of a final
agency decision as described in
§405.1877(a) and (c)(3) of this part, as
applicable.

(2) The Board may order a remand re-
quiring specific actions of a party to
the appeal. In ordering a remand, the
Board must—

(i) Specify any actions required of
the party and explain the factual and
legal basis for ordering a remand;

(ii) Issue the remand order in writ-
ing; and

(iii) Mail the remand order promptly
to the parties and any affected
nonparty, such as CMS, to the appeal.

(3) A Board remand order is not sub-
ject to immediate Administrator re-
view unless the Administrator deter-
mines that the remand order might
otherwise evade his or her review (as
described in §405.1875(a)(2)(iv) of this
subpart).

[39 FR 34515, Sept. 26, 1974, as amended at 41
FR 52051, Nov. 26, 1976. Redesignated at 42 FR
52826, Sept. 30, 1977, as amended at 73 FR
30256, May 23, 2008]

§405.1847 Disqualification of Board
members.

No Board member shall join in the
conduct of a hearing in a case in which
he is prejudiced or partial with respect
to any party or in which he has any in-
terest in the matter pending for deci-
sion before him. Notice of any objec-
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tion which a party may have with re-
spect to a Board member shall be pre-
sented in writing to such Board mem-
ber by the objecting party at its ear-
liest opportunity. The Board member
shall consider the objection and shall,
in his discretion, either proceed to join
in the conduct of the hearing or with-
draw. If he does not withdraw, the ob-
jecting party may petition the Board,
presenting its objection and reasons
therefor, and be entitled to a ruling
thereon before the hearing can proceed.

§405.1849 Establishment of time and
place of hearing by the Board.

The Board shall fix the time and
place for the hearing and shall mail
written notice thereof to the parties at
their last known addresses, not less
than 30 days prior to the scheduled
time. Either on its own motion or for
good cause shown by a party, the Board
may, as appropriate, reschedule, ad-
journ, postpone, or reopen the hearing,
provided that reasonable written no-
tice is given to the parties.

§405.1851 Conduct of Board hearing.

The Board hearing shall be open to
the parties, to representatives of the
Centers for Medicare & Medicaid Serv-
ices, and to such other persons as the
Board deems necessary and proper. The
Board shall inquire fully into all of the
matters at issue and shall receive into
evidence the testimony of witnesses
and any documents which are relevant
and material to such matters. If the
Board believes that there is relevant
and material evidence available which
has not been presented at the hearing,
it may at any time prior to the mailing
of notice of the decision, reconvene the
hearing for the receipt of such evi-
dence. The order in which the evidence
and the allegations shall be presented
and the conduct of the hearing shall be
at the discretion of the Board.

§405.1853 Board proceedings prior to
any hearing; discovery.

(a) Preliminary narrowing of the issues.
Upon receiving notification that a re-
quest for a Board hearing is submitted,
the intermediary must—
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